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THEORIES OF GOVERNMENT IN
SHI‘I FIQH

Mulisin Kadivar
Translated from the Persian by Mujahid Husayn

Source: Hikmar £(3), 1996: 303-28.

Synopsis: Theories of government, as understood in modern political
parlance, have been delineated in Shi' thought in the process of derivation
of laws (istinbar) by the legists (fugaha ) of the last century (14th century
Hijrt). Altogether six theories of government can be identified in Shi't figh.
These theories can be divided on the basis of their source of legality into two
groups: those theories whose legitimacy is divinely bestowed, and others
whose legititnacy is derived from the people. The ticorivs belonging o tie
second group are again divided into two categories on the basis of
conditionality of the ruler being a legist (faqih). The theories of ‘absolute
authority of an appointed faqgily and “limited authority of an appointed
Jaqiy belong to the first group. On the basis of public legitimacy, whose
legal foundation is based upon combining God’s command with the right of
the people, the following four theories have been developed: Sharr'ah
constitutionalism, supervision of the marji* and the rule of the people, rile of
an elected fagih, and elected government functioning on the basis of Islamic
laws. Afller providing a descriptive introduction of each of the above
mentioned theories, the two most important theories i.c. the absolute
authority of an appointed fagih and the rule of an elected Jagih, have been
compared and contrasted. These two theories have more than twelve
conmmon points, while they differ from each other in fourteen instances. The
points of dilference are: political legitimacy, Sight legitimacy, the role of
public opinion, republicanism, bay‘ar (oath of allegiance), appointiment (o
and removal from ofTice, constitution, aceeptability of supervision, extent of
powers, term of office, singularity and plurality, the good of the political
systent, freedoms, and the ability to administer a civil sociely.

Though ST pelitical ideas have not yet been compiled in the form of an
organised collection, they are clearly visible in the exegeses of some Qur*anic
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verses, in the manner of classification of compilations of traditions and the
elucidation of some traditions of the Infallibles (‘A), in the practical
philosophy reflected in political and ethical epistles and in civil administra-
tion, in some chapters of Kalam (theology) including the discussions on
prophethood, especially the issues of imanat and ghaybah (occultation), in
some historical narratives which describe the behaviour of the ‘wlamna’ vis-
a-vis the rulers and their stand on various political problems of their times,
and most important of all, on various instances in the chapters of figh
(Islamic law). The most important chapters of figh which contain the issues
and rules which reflect the political views of the fugaha’are: Anr bi al-ma’riif
and nahy ‘ani al-numkar (commanding the good and forbidding the evil),
gada’ (administration of justice), huditd (penal laws), jihad, khunus (one-fifth
changed as religious tax on certain incomes), and bay” (sale). Many other
chapters of figh, including chapters on hajr (legal incapacity), nikali
(marriage), talag (divorce), sawm (fasting), hajj, Friday salat . .. also contain
relevant views. In Shi‘l figh, until about a century and a half ago, no scparate
section on government (wilayaf), politics and governance (imarat) was
envisaged. .
The fact that Shi‘T fugaha’ have not discussed such an important issue
despite their having conducted hairsplitting and penetrating technical
analysis of subsidiary and less significant issues is a point to be intensely
contemplated. The general minority status of the Shi‘ahs, the pressurizing
and repressive tactics of the rulers of the time, being remowed from political
power and its ensuing issues and consequences, and the conspiracies of the
imperialists, are mentioned as the causes for this lack of attention. All these
points are debatable and questionable. The reality is that political
philosophy remained partially stagnant for centuries among the Muslims,
and our political thought remained deprived of even feeble growth. The
cause of this decline is a topic for another discussion. The fugaha' have
expended great effort in deriving the rules and duties of individual behaviour
and have left behind a rich storehouse of knowledge, but in the field of
public law, especially fundamental laws which are firmly linked with politics,
they have not taken any worthwhile step. An example of political views in
the fight books is found in those rules the responsibility for the execution of
which is laid upon the [idkim-e-shar’, ruler or imam. They include certain
stages of amr bi al-ma'riif and nahy ‘ani al-numkar, the administration of
justice, carrying out sentences, levying religious taxes (k/nwns and zakar) and
spending them, conducting friday prayers, the sighting of the moon for
accouncing the beginning and end of the month of Ramadan and for the
performance of ajj, guardianship of orphans, and giving in marriage and
pronouncing divorce in certain cases. From the early period of figh, the
authority of the legist has been discussed in relation to these issucs, and in
some of these instances a consensus has emerged among the legists
concerning their possessing such authority. But even the acceptance of all
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these instances does not necessarily result in the acceptance of the political
authority (wilayat-e-siyast) of a faqth. During certain periods all these
instances were placed in the hands of the fugaha’ by way of authority
(wilayat) over issues of the Shart'ah, but internal political policy and foreign
policy were looked after by the kings by being classified as customary issues
(runtir-e-‘urfiyyah); this was the case during the first filty years of the Qajar
period.! Apart from this, the acceptance of the aforementioned instances
does not necessarily imply the acceptance of the highest level, i.c., one which
involves exercising authority over life and property and managing political
issues. Though it is possible to rely upon the generality present in the views
of some legists concerning an ‘adil faqil’s vicegerency to the Hidden fmam
(may God hasten his coming), this reliance serves the purpose only if we
accept the possibility of these issues being present in their minds. The
presence of certain indications—such as the claims of some of them? that the
ruler should be infallible (ma'stin), that it is aram to rise in revolt during
the period of occultation of the fmam (may God hasten his coming)?, etc.,

and most important of all, their not discussing political issues—renders such
a possibility very remote.

Until the middle of the 13th century hijri we know of no separate book

written in the field of fundamental laws and wilayat-e-fagih. Although the
numerous treatises written on kharaj (land tax)* and Friday prayers® during

the Safawi period and on jihad® during the Qajar period were in themselves

the consequeince of conducive social conditions, they acted as forerunners to

an independent analysis of the rules pertaining to wilayat-e-fagih. Mulla
‘Ahmad Naraqi (d. 1245/1829) is the first fagih to have provided a separate

chapter in his book ‘Awa'id al-ayyam for discussing wilayat-e-fagih’. His

famous protege Shaykh Murtada Ansari (d. 1281/1864) provided a critique

of his teacher’s views in his Kitab al-Bay® Shaykh Muhammad Hasan Najafi

(d. 1266/1849) in his encyclopedic work on Shi‘ah figh, Jawahir al-Kalam
S Sharly Shara’i* al-Islam, while concluding the discussion on klunius writes:

Many issues pertaining to this place have not been discussed in the
works of our scholars, such as, whether the power excrcised by a
haleim, is by way of Jiisbah (general supervision) or something else,
and if it is by way of hisbah, why does the authority of the ruler have
precedence over the general authority enjoyed by the mu’minin
(faithfuls)? [Because this too is on the basis of fisbah]. And if its basis
is not ftisbah, then has God decreed the right to exercise authority for
the hakim and appointed him by having it announced by the
infallible fmani (*A), or is it by way of representation and deputyship
on behalf of the infallible fman (‘A) that he occupies office.’

From the time of Shaykh Ansari the issue ol wilayar-e-faqih has been
raised by all firgaha’ in the kitab al-bay* (book of sale). But till the time of
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Mashrutah (the Constitutional Movement of 1906 in Iran) no real change in
the political ideas of the fiigaha’ is visible. The coming into contact of the
JSugaha’ with political concepts of the kind of rights of the pn?ople, freedom,
justice, supervision, despotism, separation of powers, equality, reprcscnlu-_
tion, vote, law and constitution, results in our witnessing two varying fighi
(legal) stances: the traditional (sunnati) stance involving a total rejection and
defence of the earlier course, and the other desiring change by combining the
two concepts, i.e., mashri'ah (having the shari‘ah) and mashriitah (E:c)nslitu-
tional government). The political views of the two great ﬁ.'q.nlin’ of the
period of Mashrutah, ‘Allamah Minza Muhammad Husayn I\Izl'lm ((j I35“5{
1936) in Tanbth al-unumah wa tanzith al-millah'® and Shaykh }'adlu!lah] IINurl
(d. 1327/1918) in the treatise Tadhkirah al-ghafil wa irshad a!—ifc_?hr'.' are
considered important milestones in the progressive journey of Shi‘l l.hou%hl
on the issue of government. Among the Shi'l fugaha’ and theorists, Imam
Khumaym (ralimahullah) (d. 1368 H.S./1989) is the first thinke{iwho
succeeded in establishing the first Islamic government based upon Shi'1 figh
for putting into practice the theory of wilayat-e-fagih. .

The political views of Imam Khumaynt (raliimahullah) concerning the
need to rise against the primitive system of monarchy and the necessity Qf
establishing an Islamic government were secretly disseminatedl aflelzg hgs
lectures on figh in Najaf in the year 1348 H.S. (1969) were compiled. = His
written fight views were published on the pattern of Naraqi in 1396 H.Q.
(1976) as a part of his evidential fight discussion of bay* (sale).'* His 0{11701'
1‘)oliti.cu| views, apart from those expressed in the books Kashf ai—.nsrm',
al-Rasa'il and Talwir al-wastlah, are reflected in the voluminous collection of
his speeches Sahifah-e-niir." The theory of absolute authoriﬂty of the jaqﬁi
(wilayat-e-mutlagah-e-fagih) is based on the views of Imzl.m Khuma.ynl
(rahimahullah). The entrance of this fight discussion in the midst of SoFlety
and its becoming a part of the political parlance and the nation’s
constitution would have doubtlessly not been possible without his
assistance. A few months before the victory of the Islamic Revolution of
Iran under the guidance of fmant, the desire of the people for an Islamic
government developed into that of an Islamic republic. Regardless of_its not
being cnvisaged in the draft, wilayat-e-fagih was incorporated in ic
constitution ratified'® in 1358 H.S. (1979), and considering that the wide
powers of the waliyy-e-fagih (the faqih wielding power) on the basis of the

thecory of wilayat-e-fagih had not found expression in it, the task of -

amending it was entrusted to the Constitutional Review Council (.S‘h(_uuﬁy-
e-Baznigari-e-Qaniim-e-Asasi).'® After the death of that life giving_‘?'éu,u{'r, the
theory of absolute authority of the fagii was given formal recognition in the
amended constitution."”

After the establishment of the Islamic Republic a large number of books
have been written about Islamic government and wilayar-e-faqih. The most
important and worth mentioning among them are the short articles of
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al-Islanm yagiidu al-hayat'® and the book Dirasat fi wilayah al-fagih wa figh
al-daulal al-Islamiyyah."® The stages of development of the issue of govern-
ment in Shi'T figh is the subject of another article of the writer of these lines,

The word daular (government) is used in this article in its political sense,
although the word Jutkitnat is generally used in contemporary Shi'i figh to
convey this meaning. By government is meant that power structure which
has stable authority in a definite land over a definite people, and is
considered internally, the maintainer of law and order, and externally, the
safeguarder of the integrity and interests of the nation as well as each one of
its citizens, This power structure becomes functional through administrative,
political, judicial and military departments and organizations.2

By “a theory” is implied a set of organised concepts which are related to
each other and whose aim is to define, explain and elucidate a particular
fact. The benefit of a socio-political theory lies in its explaining and
explicating the social realm. Although the real efficacy ol a theory ordinarily
lies in its analytical and explanatory role, it at times is used for evaluation
and judging; this latter use is especially prevalent in political studies. In
this regard political theories contain advice, evaluation of method and
recommendations.?! In contemporary political philosophy a number of
theories about government have been propounded,? the analysis of which
would require a separate treatise.

An important question which is raised here is: Do we have in Islamic
political thought, or at least in Shi'f political thought or Shi'i figh, a single
theory about government, or are there numerous theories in this arca? In
other words, does Shi'T figh offer a single theory of government or have
numerous theories been propounded or are capable of being propounded on
the basis of recognised /ight criteria of this school? A study of Shi‘l fugaha’s
views clearly shows that this century has been a period of maturity and
excellence of Shi'T political thought, Numerous theories of government in
Sh1'1 figh were put forward, discussed and critically analysed in the hawzah-
e-‘ilmiyyahs (Shi'T seminaries). We have presented in this article only those
theorics which have been developed by some acknowledged fuqih and are
based upon recognised and prevailing fight criteria and to which attention
has been paid in the fawzah-e-‘ilmiyyahs in the form of analysis and
criticism. The presence of numerous theories indicates that no theory of
government is considered a necessary part of Shi'T figh in the sense that its
rejection entails punishment; further there is no consensus of opinion of all
the fugaha’. The comparison of these theories with one another will bring to
light their academic value. The study, analysis, evaluation and criticism of
theories of government is the most important step in the growth of political
thought. Comparing the theories of government in Shi7 Sigh with the
theories of government of the All-e-sunnat, the Christians as well as those
propounded in political philosophy in the West, is a very necessary exercise.
We have limited the scope of this article to the descriptive presentation of
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these theories, and from the fear of prolonging the discussion, have
abstained from mentioning fight proofs and legal justilications, [rom
analysing. political views, and most important of all, their evaluation and
‘criticism. We hope to cover them in a separate article.

For emphasising the importance of this subject and the need to
conceitrate on it, we recount that the late Iman Khumayni mentioned
the two issues of the limits of individual and social freedom, and outlining
and determining the authority of wildyat-e-foqih within the governmental
apparatus and in society, as belonging to the class of issues encountered by
the people as well as the government.

He states:

In an Islamic govermment the door of ijrihad should be always open,
and the nature of the Revolution and the Islamic government
constantly necessitates that ijrihadi fight views in various fields—
even if they oppose each other—be freely expressed, and no one has
the power or the right to stop this. But what is important is a correct
understanding of the government and society so that the Tslamic
government could plan on its basis the betterment of the Muslims.*

Theories of government can be classified in many ways. The most
important criteria of classification are:

1) Origin and essence of the government

2) Iis objective : :

3) The fimits of individual freedom and governmental authority
4)  Source of legitimacy of political power,

The classification of legal theories of government on the basis of source of
legitimacy of political power is clearer than other classilications. As to
whether we consider the source of governmental power to be God or natural
faw or the will of the pecple has an impact upon the extent of governmental
authority and the limits of individual freedom.”® However the theories of
governmen! in this article have been classified on the basis of legitimacy of
political power.

By legitimacy is not meant legal legitimacy (mashritiyyat-e-fight); rather
it is political legitimacy whicl: is implied. The issue of legitimacy implies a
rational explanation of the power exercised by a ruler. What justification
does the ruler have for exercising his power, and what rational explanation
do the people possess for obeying him?

Legitimacy requires of the strength of the political system to create and
sustain the belief that the existing political organs are the most suitable ones
for the society. Legitiamcy is closely linked with the idea of pledge and
commitment to obey,?’
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On the basis of source of legitimacy, the theories of government in Shit
Jigh can be divided into two groups:

The [irst group respresents theories based upon divine legitimacy.
The second group comprises of theories based upon public legitimacy
coupled with observance of divine rules.

The theories of both the groups are similar from the angle of their
ultimate reliance upon God for legitimacy and in their acceptance that He
possesses absolute authority over the world and human beings. Apart from
this they believe that as long as the infallible imanm is present in the society,
the authority belongs to him. But during the period of occultation of the
infallible Imam (‘A), the fugaha’ belonging to the first group are of the view
that the divine authority {wildyat-e-ilahi) has been directly entrusted to the
Sfugaha'. They are, with God’s permission, appointed by the infallible Tmam
(*A). Therefore the ruler of the people is the vicegerent of God on earth and
the representative of the Prophet {S) and the /méam (*A). We have called this
legitimacy divine because there is no element of public involvement in it.
Contrary to this, the figaha’ belonging to the second group believe that God
has made man the ruler of his own destiny, and during the occultation of
Imam Mahdi (may God hasten his advent), political authority has been
granted to him so that he may exercise it within the divine framework and
on the basis of the shari‘ah. Consequently, on the basis of this principle, it is
the prerogative of the people, and this God-given right cannet be taken away
from them. Despite the lact that the theories of the second group ultimately
depend upon God, and the wnmah too can solety act within the framework of
the shari‘al for exercising its God-given political authority, we have named
this kind of legitimacy as public legitimacy coupled with the observance of
divine rules due to the total involvement in it of the public clement.

It is obvious that the authority of the people is below the authority of
God and of a lower degree, and never at the same horizontal level. Hence
people are neither independent of divine permission and delegation nor are
they an independent source of legitimacy, and sans the God-given right, they
do not possess any kind of legitimacy,

Article 56 of the Constitution of the Islamic Republic of Iran states:
*Absolute sovereignty over the world and man belongs to God, and it is He
who has made man master of his own social destiny. No one can deprive
man of this divine right, nor subordinate it to the vested interests of a
particutar individual or group. The people are lo exercise this divine right in
the manner specified in the following articles.’

The theories of the second group can be further divided into two
subgroups.

First sub-group: Theories which believe that the unimah is bound to hand
over pelitical authority to the fugaha’. A just faqth is the representative of
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the people and he rules on the basis of Islam. The concept of ‘politicz.ll
authority of a fagih through election (wilayat-e-intikhabi-e-faqil) 1s
considered among the theories of this group.

Second sub-group: Tt is the theory which considers that the Islamic
ummah is free to choose a ruler as well as to exercise political authority, and
restricts fugaha’ (expertise in Islamic Law) to the domain of verifying the
conformity of laws with the shari‘ah, and does not consider it as a necessary
quality for a ruler or an essential requisite of public administration. Elected
government based upon Islamic laws is thus a theory of the second group.

The discussion about these two types of legitimacy is the subject of
another article.

From an analysis of the discussions of most fugaha', a clear-cut theory
about government during the period of ghaybah of Imam Mahdi (may God
hasten his advent) is not obtained. This is either because they have cnv.isaged
the duties of fugaha’ as limited to administrating very trivial affairs, or
because they have restricted wmiir-e-hishiyyah (affairs in which general
supervision is to be exercised by the muc’minn) to a very narrow area.
Further they have remained silent about what should be done concerning
political alTairs, internal law and order and foreign relations during the
period of ghaybat; to whom should they be handed over; and \\legzll are the
principles on whose basis these activities are to be performed. AF times
they believed that this is also one of the consequences of being de;)rwe.d. of
the divine presence of the Imam (‘A) for which we ourselves are responsible,
and there is no solution to the wrong done with ones own hands. .

They contented themselves by adopting a negative posture on the issue of
government, and as a result, rules relating to gifts given by_ _tllle king,
accepting political office from a tyrant, helping the unjust, lltll!Sllllg land
which requires paying tribute, etc. are considered examples of ncgzlt.lye rules
of government in Shi‘ali figh. But our discussion is about the positive and
affirmative views concerning government. Our claim is that the necessity of
having a positive attitude towards the issue of government and developing_a
theory about it has been appreciated only by a handful of Shi‘ah fugaha’.
In this article we intend to acquaint ourselves with the views of this group of
Jfuqaha’. From among this small number the majority [alls in the first group
(those accepting divine legitimacy), and among the small minority adopting
the theories of the second group (those accepting public legitimacy coupled
with the observance of divine laws), the majority belongs to the [irst sub-
group. We have come across six positive theories about govenm.]eut in Shi'1
Jigh, and may be a more exhaustive and thorough study could increase the
number. These six theories are:

1) Absolute authority of an appointed faqih.
2) Limited authority of an appointed fagih.
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3) Constitutional government working in accordance with the sharfah.
4)  Supervision of the marji* and government of the people.

5) Authority of the fagih through elcctions.

6) Elected government on the basis of Islamic laws.

Some of the theories mentioned above are very close to one another and
appreciating their difference requires contemplation and aculeness of
perception. These theories have been divided on the basis of legitimacy
into two groups, divine legitimacy and public legitimacy coupled with the
observance of divine laws. The first two theories (from among the six
theories) come under divine legitimacy, while the last four fall under the
category of public legitimacy coupled with observance of divine laws. From
among the proponents of the various kinds of wilayat-e-faqih, the majority
of fugaha’ is inclined towards the theory of limited authority of the faqih
through appointment. Acquaintance with the advocates of each theory and
their sources and proofs along with a critical analysis of the claims is the
subject of the [orthcoming articles.

This article has been divided into three sections: The first section covers
the introduction of theories based upon divine legitimacy. The second
section expounds the theories based upon public legitimacy coupled with the
observance of divine laws. The third section identifies the common as well as
diverging points of the two groups of theorics, i.e., between the theories of
wilayat by appointment and wilayar by election of a faqih. Keeping in mind
that the issues of political philosophy have not been discussed extensively in
Iran, especially by the religiously oriented researchers, the shortcomings
which generally accompany treading new ground will be unavoidable. The
sensitivencss and intracacies involved in this kind of discussion also add to
the problem of expression.

The suggestions and criticisms of scholars will hopelully compensate the
shortcomings of this writer. By the way, I have tried to narrate the views of
each one of the advocates of the various theories in an unbiased manner and
have tried to abstain as far as possible from inclining towards a particular
theory. The criticism and evaluation of the claims of each theory have been
left for another article.

Section 1

Theories of government based upon divine legitimacy

On the basis of this set of theories, a legitimate government is a government
which comes into power through being appointed by God, is affiliated with
Him, and occupies office with His permission. The opinion and desire of the
people does not have any share in the divine legitimacy. People are obliged
to accept the legitimate government and to obey it. The government
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appointed by God is legitimate irrespective of whether the people are
inclined or disinclined towards it. On this criterion are based the two
theories of absolute authority of the fagih through appointment and limited
authority of the faqih through appointment. This latter division is on the
basis of the Hmits of governmental power.

The First Theory: Absclute authority (wilayat-e-mutlaqalt) of the faqit
through appointment.

This theory is based upon the following presumptions:®®

1} The presence of a government is necessary in society,

2) No one possesses by himself the right to exercise authority over others,
Wilayal {exercising authority) requires a source of legitimacy.

3y Wilayat is originally the prerogative of God and no one has a right to
wildtyat without his permission. The legitimacy of the government is
solely acquired on the basis of sharT permission given by God, and
every government without shar7 permission is illegitimate and raghi
(despotic).

4) God initially gave the wilayat to the prophets ("A}, especially to the
Noble Prophet (8).

5) Imam ‘Al ibn Abi Tilib (‘A) was appointed by God to the post of
wilayat and khilafat of the Prophet {S) and this was announced by the
Prophet (8) himself. Afler ‘Al (*A) the infallible Hnams (‘A) came to

ey ! one aftar ansthaer Drscantly Fudes Mohdi frnau Gind
wUIIUSS nnzn”s ons after an W resenuy At W Unay

hasten his advent) possesses the grand wﬂaym’:.

6) On the basis of a rational (‘aq/l) proof and a proof developed by
combining rational and textual {nagli) propositions, a well as numerous
other textual proofs, the wildyar over the human society during the
period of ghaybah of hanam Mahdi {(may God hasten his advent), has
been extrusled to the just (‘adil) fugaha'. However wilayat-e-fogih is
among those issues whose conception is sufficient for their confirma-
tion, and it is therefore in no great need of a proof.

7) The just fugaha’ are duty bound to take steps (o establish an Islamic
government while the people are obliged to help and follow them.

8) If any just faqih succeeds in establishing an Islamic government and
exercising authority, it becomes obligatory upon everyone including the
other fugaha’ to follow hin.

9) He is the representative (ua’ib) of Imam Mahdi (may God hasten his
advent) and possesses all the powers of the Prophet (S) and the fmams
(‘A) relating to the affairs of government ie. he possesses absolute
authority (wildyat-e-mutlagal). Wilayat-e-faqih is therefore permanent,
absolute, indivisible and centralised.”®

10) He is the source of legitimacy of the government. All the governmental
bodies, the constitution and the general laws become legalised through
his exccutive order,*
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11) The task of the Khubragan (the constitutional body of mujtahids who
determine the waliyy-e-faqih) is only to discover the divine appointment .
(nasb-e-ilahn), and in the event of his incapacily, 1o discover the divine
dismissal (‘azl-e-ilaht); otherwise the khubragan themselves are under
the authority of the wafiyy-e-fagin.”!

12) Il’ziaym-e{aqah is very pervasive from the geographical and human
angle,

13} In instances where the walivy-e-fagih considers it beneficial for the state,
the criterion is aduit suffrage.*

14) Wilayat-e-fagih is not Hmited to the primary and secondary fight rules.
His fiknt (order) has priority over all the subsidiary divine rules.*

I15) Waliyy-e-fagih is answerable only to God.

16) In view of the figahat (legal expertise) and ‘adalat (justness) required to
be present in & waliyy-e faqih, dictatorship and totalitarianism are out
of question in a state functioning on the principles of abselute authority
of the faqth, because with the stipulation of ‘adalar as a condition, as
s00n as a faqil intends to exercise dictatorial and tolalitarian authority
he automatically and immediately falls from office.’*

In view of the element of figahat and the process of consultation with
specialists the possibility of error is reduced to a minimum. From the point
of view that the walivp-e-fagih is immediately after the infallible Judm (A
and performs the important duty of guiding the wmmnah under the specml
auspices ol Lmam Mahdi (‘A), the wellarc of the state based upon the
absolute authority of a faqih is guaranted to a very large extent.*®

Although the theory of absolute autherity of a fagih is derived from the
views expressed by Mulla Ahmad Naraqi and Shaykh Muhammad Hasan
Najafi, the author of al-Jawahir, codifying it, giving it fight consistency, and
deriving its kalami (theological) roots, especially the explicit elucidation of
the precedence of a fiakinr's Jutkm over all primary and secondary sharf
rules, are considered the ideological achievements of Jman Khumayni
(ralrimalidlah). Presently, the theory of absolute authority of a fagih is the
constitutionally accepled theory in the Islamic Republic of Iran.

The Second Theory: Limited authority (wilayat-c-mugayyadah) of a fagth
through appointment,

The theory of limited authority of a fugih through appointment is based
on the lollowing presumptions:

1) A civilized human society is in nced of a government.

2) Islam, as the most complete religion, has provided for the material as
well as spiritual needs of man a set of guidelines which ensure his good
and advancement. From among these cardinal issues is the issue of
government because on it depends the execution of most Islamic laws.
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3) No one has a right to rule over others except when this right is bestowed
on the part of God. Therefore every government which has not
acquired its legitimacy from God is illegitimate and usurpative,

4) The Prophet {§) has been bestowed absolute authority by Geod, and
after him(S), ‘Alf (CA), and later the infallible fmams (‘A) were
appointed to the post of wilayat, imamat and government.

5) The need of the people for a government and an authority during th‘e
presence of the fmams (' A), and later during the period of occulation, is
the same, and [or safeguarding the interests of the Shi‘ah on the basis of
the principle of li¢f (benevolence), it is obligatory for fmam (‘A) to
appoint & waliyy and hakim. The just fugaha’ possess in general (as a
class) power delegated to them by finam Mahdi (may God hasten his
advent). Hence they have authority over the affairs of the Shi*ahs and
are guardians over their social, political and legal activitics pertaining
to this world and the Herealter.

6) Itis obligatory for a Shi‘ah, even if he is living in a non-Islamic country
or an Islamic country which is governed by an unlslamic government to
obey the sharT government.

7y It is obligatory for the fugaha’ o involve themselves in the affairs of
Mustims on the principle ol protecting their interests. Al those affairs
which it was the shar7 responsibility of the Imanm (A) to administer,
and which are connected with the interests of the Islamic wmiah and
involve cxercising authority over the people, and which governments
generally act to safeguard, will be under the responsibility and
management of the fugaha’.

8) 1t is clearly established that the fogih does not possess total and

" absolute authority in the sense that he may exercise authority over
people’s property and in that his total obedience be obligatory in
whatever he commands or forbids. The powers of the waliyy-e-fagih lie
within the parameters of the subsidiary rules (ahkant-e-far‘iyyal) of the
shartah and no clause or rule which exceeds this jurisdiction is
acceplable. _

9} For safeguarding the religious system and the interests of the Muslims
the prerogative powers of the waliyy-e-fuqgih are limited to two areas:
[irstly, to executing sharT rules, and secondly, Lo the area of giving
precedence to some rules in preference to others in the event of
coniradiction arising between them. Thus, by the use of preropgative
powers the application of shar7 rules will never be suspended. The
Islamic norms such as muzara'ah (share cropping), iiral {rent) and
tijarah (trade) are neither alterable nor suspendable.

From among those who have inclined towards this theory can be
named the late Ayatullah Gulpaygani. A shade of this theory is visible in the
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letter written by Aparullah Lutfullih Saft while he was the secretary of
Shaurdy-e-Nighabin (Guardianship Council) to Jmam Khumaymi.>’
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